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MINUTES
WEST VIRGINIA ENVIRONMENTAL QUALITY BOARD

DECEMBER 18, 2000

I. General

On December 18, 2000, a quorum of the members of the
Environmental Quality Board (hereinafter referred to as the “Board”) met at
its offices located at 1615 Washington St., E. Charleston, West Virginia.
Chairman Snyder called the meeting to order at 9:00 a.m.

Board members present were as follows:

Ed Snyder, Chair
Bob Jenkins
David Samuel
Cameron Hackney

Absent were Board members:

Betsy Dulin

Staff members present were as follows:
Libby Chatfield

Becky Charles

Melissa Carte

Whereupon, the Board addressed the issues set forth in the Agenda as
follows:



I. Rulemaking
1. Update on Pritchard Remining Variance Application:

On October 20, 2000, Pritchard Mining Company submitted a preliminary
request to the Environmental Quality Board for consideration of a re-mining
project. During the December 18, 2000, Board meeting, representatives of
Pritchard Mining Company appeared before the Board to submit a formal
request to allow their proposed Dry Branch Surface Mine to proceed as a re-
mining project (A copy of the application is not attached to these minutes
but is available for review). This application includes a request for a pH
variance from water quality standards in Seldom Seen Hollow, a tributary of
Dry Branch of Cabin Creek. The requested stream limit proposed is a
minimum pH value of 4.50 standard units for any one-time sample and an
average pH value of 5.06 standard units for any twelve-month rolling
average.

Included within the permit application is a plan to isolate potentially toxic
overburdens and pit cleanings and to encapsulate such potentially toxic
materials in alkaline or neutral material. In addition the remining plan
proposes the use of two valley fills.

Ken Politan, of the West Virginia Division of Environmental Protection
(DEP), informed that Board that the Pritchard surface mine permit
application is currently undergoing the technical review and that the NPDES
permit application is also under review but is not technically complete. Prior
to the Board’s consideration of the application for a variance from the water
quality standards, the DEP’s technical review of the surface mining
application should be complete and the NPDES permit should be readied for

drafting.
2. Update on the status of the Board’s Antidegradation Rule:

On October 31, 2000, the Environmental Quality Board received a letter
from Bradley Campbell, Regional Administrator for the US Environmental
Protection Agency (USEPA). In this letter Mr. Campbell expressed the
USEPA’s disappointment in the Board’s proposed antidegradation
implementation procedures that were submitted to the WV Legislature for
promulgation. Mr. Campbell stated that the USEPA is preparing a draft



proposal for Federal procedures that will applicable in lieu of state-
promulgated procedures.

On December 13, 2000, the Board received a copy of the USEPA’s
proposed Antidegradation Implementation Procedures for the State of West
Virginia. Significant differences between the Board’s document and the
USEPA'’s document include the applicability section of the water quality
standards, the multiple exemptions created by the Board, and the deminimus
degradation provision. A copy of the USEPA’s proposed antidegradation
implementation procedures is attached to these minutes as Exhibit “A”.

The USEPA indicated that they would like to continue dialogue with the
stakeholders that were involved in creating the Board’s proposed
antidegradation implementation procedures and scheduled a conference call
on December 19, 2000, at 2:00 p.m. The Board members noted that the
Board’s proposed legislative rule was filed on September 2, 2000, and
cannot be changed. However, since the conference call was scheduled by
the USEPA and will address only the USEPA’s proposed rule, the Board
instructed Ms. Chatfield to participate in the conference call.

3. Discussion of the presentation on the development of the Zones of Critical
Concern (ZCCs) given by the WV Bureau for Public Health:

Several years ago the Legislature directed the Board to resolve the issue of
where Category A should apply. The Board members considered several

alternatives, but determined that obtaining the data being developed by the
Bureau for Public Health regarding the Zones of Critical Concern would be

helpful.

The Board members reviewed the presentation given on November 17,
2000, by the Bureau for Public Health regarding the development of the
Zones of Critical Concern. The Source Water Assessment and Protection
Plan was developed by the Bureau to delineate Zones of Critical Concern
(ZCC) above all public drinking water intakes. The Board considered
revising the Public Drinking Water Supply Use Category (Category A) by
limiting its application to the ZCCs.



After discussion the Board members decided to review other alternatives,
including the policies implemented in other States, and directed Ms.
Chatfield to update that information and provide it to them during the next
Board meeting.

4. Discussion of procedures and the issues to be addressed by the Board
during the upcoming Triennial Review:

Ms. Chatfield distributed a memorandum from May 2000, which outlined
the triennial review issues which were raised by the USEPA and others
during the public comment period of January 2000. Ms. Chatfield stated
that she would revise the issues list to ensure that all issues which still need
to be resolved are included. The Board should make decisions on these
issues by May 2001, in order allow sufficient opportunity for public
comment and Board consideration and revision.

II. Administrative Matters
1. Review and approval of Environmental Quality Board meetings minutes:

The minutes of the November 16, 2000, Environmental Quality Board
meeting were presented to the Board for consideration. Whereupon, Dr.
Jenkins moved and Dr. Hackney seconded that the minutes of the November
16, 2000, Board meeting, as written, be approved and the motion passed
unanimously 4 to 0.

The minutes of the November 17, 2000, Environmental Quality Board
meeting were presented to the Board for consideration. Whereupon, Dr.
Samuel moved and Dr. Hackney seconded that the minutes of the November
17, 2000, Board meeting, as written, be approved and the motion passed
unanimously 4 to 0.

The minutes of the November 21, 2000, Environmental Quality Board
meeting were presented to the Board for consideration. Whereupon, Dr.
Samuel moved and Dr. Jenkins seconded that the minutes of the November
21, 2000, Board meeting, as written, be approved and the motion passed
unanimously 4 to 0.



2. Budget Update:

The WV Environmental Quality Board and the WV Air Quality Board (the
Boards) have requested from the WV Bureau of Environment’s Division of
Environmental Protection (DEP), a temporary transfer of funds to allow the
Boards to continue operations while awaiting legislative approval of
supplemental funding for the fiscal year 2001. EQB member Betsy Dulin
and Robert Foster of the Air Quality Board, joined the meeting to discuss the
proposed Memorandum of Understanding (MOU) regarding this transfer of
funds as drafted by the DEP.

One addition to the MOU is a statement which provides that upon the
repayment of the loan by the Boards, all provisions, conditions and
agreements established in the MOU will terminate. The Board also
discussed the possibility that the Legislature may deny the Boards’
supplemental funding request and the Boards may be unable to repay the
loan. It was suggested that the MOU be revised to address that possibility.
The Board cannot accept the conditions of the MOU indefinitely, and
establishing a date of termination for the MOU and its provisions would be
necessary if that should happen.

The Board discussed the terms and conditions included in the proposed
MOU. Item three of the MOU requires that the EQB/AQB provide a list of
paid documents to the WVDEP as proof the transfer of funds was needed in
order to provide prompt payment of liabilities. The Board members are
concerned about the inference of the autonomy of the Boards.

In addition, item seven of the proposed MOU provides that the Board should
withhold merit increases until a permanent increase in funding is approved.
The Board members would not accept this condition of the MOU and
instructed Ms. Chatfield to inform the DEP that the Board has the funds to
pay staff and the general operating and administrative expenses. The loan
will be used specifically to fund Board meetings.

The Board members directed the staff to revise the proposed MOU and
submit it to the DEP. These revisions include deleting conditions three,
four, and seven. Item six was amended to provide that “in the event that
supplemental funding other than general revenue appropriation is granted,
the EQB and AQB will reimburse WVDEP the borrowed funds within ten



working days of receipt of the approved funding.” Also, the Board added a
clause that terminates the MOU at the end of the fiscal year.

II1. Appeals
1. 00-06-EQB (Hedrick) — Final Decision on Appeal

Appeal #00-06-EQB was filed on April 6, 2000. The Board conducted a
hearing on this appeal on September 25, 2000, with Board members Ms.
Dulin, Dr. Jenkins and Dr. Snyder in attendance. The parties were provided
with the opportunity to submit proposed Findings of Fact and Conclusions
of Law for the Board’s consideration. The Board members reviewed these
proposed findings and a draft Final Order as prepared by staff. Only those
Board members who were present at the hearing participated in the decision

making process.

Whereupon, Ms. Dulin moved and Dr. Jenkins seconded that the Board
approve the draft Final Order, as written, and the motion passed
unanimously 3 to 0.

2. 00-10-EQB (Morgantown Ultility Board) - Hearing

The Board conducted a hearing in Appeal #00-10-EQB (Morgantown
Utility Board). The hearing was recorded and will be transcribed by a
certified court reporter. Copies of the transcript will be made available to
the parties of the appeal and also retained in the Board office.

WHEREUPON, Dr. Jenkins moved and Dr. Samuel seconded that the
December 18, 2000, Environmental Quality Board meeting be adjourned and
the motion passed unanimously 5 to 0.

I hereby certify that the forgoing is a true and correct record of the
proceedings of the meeting held on December 18, 2000 by the
Environmental Quality Board. These minutes were approved by the
Environmental Quality Board on \\\{\@ aQ sat LR 2001.

Melissa Carte, C




